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DETAILED ACTION 

Applicant should note that a different examiner has examined the application. 
Accordingly, claims may have been interpreted differently. 

Claim Objections 

1 . Claims 6, 1 7 and 29 are objected to because of the following informalities: 
Claim 6 (line 1) recites "a tube having a vertical slit and a hole, and said tube is". 

It should recite -tubes each having a vertical slit and a hole, and one of said tubes is-. 

Claim 6 (line 3) recites "and is position between". It should recite -and one of 
said tubes is positioned between-. 

Claim 17 (line 12) recites "a bottom rail". It should recite -a bottom rail of said 
frame-. 

Claim 17 (line 13) recites "said first vertical rail and said second vertical rail". It 
should recite a first vertical rail and a second vertical rail of said frame-. 

Claim 17 (line 15) recites "a first vertical rail". It should recite -said first vertical 

rail-. 

Claim 29 (line 2) recites "having opening". It should recite -having openings-. 
For the purpose of examining the application, it is assumed that appropriate 
correction has been made. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 15 and 16 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Lauzier (US 3,955,799). 

As to claim 15, Lauzier discloses a rail barricade comprising: 

a frame including a first vertical rail (not shown), a second vertical rail (not 
shown), and a top rail 1 having a plurality of top holes 5; 

a bottom rail 2 including a plurality of bottom holes 5, a, first end secured to the 
first vertical rail and a second end secured to the second vertical rail; and 

a plurality of vertical spokes 3 each having a substantially circular cross-section 
and including a top end shaped to fit in one of the top holes and a bottom end shaped to 
fit in one of the bottom holes, and one of the top end and the bottom end includes a flat 
surface 6 that engages a corresponding flat portion in one of the plurality of top holes 
and one of the plurality of bottom holes to prevent rotation of each of the plurality of 
vertical spokes (Figure 1). 

As to claim 16, Lazier discloses a rail barricade wherein each of the plurality of 
bottom holes 5 of the bottom rail 2 includes the flat portion and the bottom end of each 
of the vertical spokes 3 includes flat surfaces 6 (Figure 1). 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 



Application/Control Number: 10/624,263 Page 4 

Art Unit: 3679 

invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 15, 16, 29 and 30 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Doublet (US 4,646,807) in view of Lauzier. 

As to claim 15 and 16, Doublet discloses a rail barricade comprising: 

a frame including a first vertical rail 4, a second vertical rail 3, and a top rail 5 
having a plurality of top holes (inherently); 

a bottom rail 6 including a plurality of bottom holes (inherently), and a first end 
secured to the first vertical rail and a second end secured to the second vertical rail; and 

a plurality of vertical spokes 7 each having a substantially circular cross-section 
and including a top end shaped to fit in one of the top holes and a bottom end shaped to 
fit in one of the bottom holes (Figure 1 ). 

' Doublet fails to discloses a rail barricade wherein one of the top end and the 
bottom end includes a flat surface that engages a corresponding flat portion in one of 
the plurality of top holes and one of the plurality of bottom holes to prevent rotation of 
each of the plurality of vertical spokes. 

Lauzier teaches a rail barricade comprising a plurality of vertical spokes 3 each 
having a substantially circular cross-section and including a top end shaped to fit in a 
top hole 5 of a top rail 1 and a bottom end shaped to fit in a bottom hole 5 of a bottom 
rail 2, and one of the top end and the bottom end includes a flat surface 6 that engages 
a corresponding flat portion in one of the plurality of top holes and one of the plurality of 
bottom holes to prevent rotation of each of the plurality of vertical spokes; 



Application/Control Number: 10/624,263 Page 5 

Art Unit: 3679 

wherein each of the plurality of bottom holes of the bottom rail includes the flat 
portion and the bottom end of each of the vertical spokes includes flat surfaces; the flat 
surface of each vertical spoke providing for a secure, non-roatable hold of the spoke 
within a corresponding rail (column 2 lines 61-65, Figure 1). Accordingly, it would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to modify a rail barricade as disclosed by Doublet to have vertical spokes each having a 
flat surface as taught by Lauzier in order to provide for a secure, non-rotatable hold of 
the spoke within a corresponding rail. 

As to claim 29, Doublet discloses a rail barricade including hooks 15,16 having 
openings that are each located on a common side (left side) of the rail barricade, and 
the two hooks are attached to the first vertical rail 4 (Figure 2). 

As to claim 30, Doublet discloses a rail barricade including a second rail 
barricade that is received in the opening of each of the two hooks 15,16, and the 
second rail barricade is pivotable about a longitudinal axis of a vertical rail of the second 
rail barricade to be attached to and removed from the rail barricade (Figure 3b). 
6. Claims 1-5, 7-11, 13, 14, 17-24, 26-28, 32 and 33 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Doublet in view of Bilby et al. (US 6,199,833). 

As to claims 1 , 3, 4 and 7, Doublet discloses a rail barricade comprising: 

a frame including a first vertical rail 4, a second vertical rail 3, and a top rail 5; 

a bottom rail 6 including a first end that is secured to the first vertical rail and a 
second end that is secured to the second vertical rail; 

a plurality of vertical spokes 7 each secured to the top rail and the bottom rail; 
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a first foot 8 attached to the rail barricade; 

a second foot 9 attached to the rail barricade; and 

two hooks 15,16 attached to the first vertical rail, each of the hooks including an 
opening, and each opening is located on a common side of the rail barricade (Figure 1). 

Doublet fails to disclose a rail barricade comprising a first foot pivotally attached 
to the rail barricade; and a second foot pivotally attached to the rail barricade. 

Bilby et al. teaches a rail barricade comprising a first foot 24 pivotally attached to 
the rail barricade; and a second foot 26 pivotally attached to the rail barricade; 

wherein the first foot and the second foot are each pivotal approximately 90° 
between a use position and a storage position, and the first foot and the second foot are 
substantially perpendicular to a top rail 14 and a bottom rail 16 when the first foot and 
the second foot are in the use position and the first foot and the second foot are 
substantially parallel to the top rail and the bottom rail when the first foot and the second 
foot are in the storage position; 

wherein the first foot and the second foot each include a vertical stem 36 having 
a pair of opposing cutouts 44,46 wherein the vertical stem of the first foot is inserted into 
a first vertical member and the vertical stem of the second foot is inserted into a second 
vertical member; and 

the rail barricade including an attachment member 28 inserted into the pair of 
opposing cutouts of the vertical stem of each of the first foot and the second foot to 
secure the first foot to the first vertical rail and to secure the second foot to the second 
vertical rail; the pivotal attachment of each foot to the frame providing for easy storage 
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and transportation of the rail barricade, the pivotal attachment enabling rail barricades to 
be stacked (column 3 lines 38-47, Figure 1). Accordingly, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to modify a rail 
barricade as disclosed by Doublet to have pivotal attachment of each foot to the frame 
as taught by Bilby et al. in order to provide for easy storage and transportation of the rail 
barricade. 

As to claim 2, Doublet discloses a rail barricade wherein the first foot 8 is 
attached to the first vertical rail 4 (via rail 6) and the second foot 9 is attached to the 
second vertical rail 3, and the first vertical rail has a first rail length and the second 
vertical rail has a second rail length, and the first rail length is greater than the second 
rail length, and the first foot has a first foot height and the second foot has a second foot 
height, and the second foot height is greater than the first foot height (Figure 1 ). 

As to claim 5, Bilby et al. teaches a rail barricade wherein the pair of opposing 
cutouts 44,46 are each substantially H-shaped (Figures 3 and 4). 

Doublet in view of Bilby et al. fails to disclose a rail barricade wherein the pair of 
opposing cutouts are each substantially Z-shaped. The applicant is reminded that a 
change in the shape of a prior art device is a design consideration within the skill of the 
art. In re Dailev . 357 F.2d 669, 149 USPQ 47 (CCPA 1966). Accordingly, it would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to modify a rail barricade as disclosed by Doublet in view of Bilby et al. to have cutouts 
having a Z-shape as such practice is a design consideration within the skill of the art. 
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As to claim 8, Doublet discloses a rail barricade wherein the first end and the 
second end of the bottom rail 6 each have an end curvature and the fist vertical rail 4 
and the second vertical rail 3 each have a rail curvature that is shaped to correspond to 
the end curvature (Figure 1). 

As to claims 9 and 10, Doublet discloses a rail barricade wherein the second end 
of the bottom rail 6 includes a projection (end of rail 6) and the second vertical rail 3 
includes a notch (opening in rail 3; inherently), and the projection of the second end of 
the bottom rail is received in the notch of the second vertical rail (Figure 1). 

Doublet discloses a rail barricade wherein the bottom rail and the first vertical rail 
are formed as a unitary bent rail instead of the separate bottom and vertical rails, the 
first end of the bottom rail including a projection and the first vertical rail including a 
notch. 

Bilby et al. teaches a rail barricade wherein both the first end and the second end 
of a bottom rail 16 each include a projection (ends of rail 16) and both a first vertical rail 
18 and a second vertical rail 20 each include a notch (opening in rail 18,10; Figure 1). 
Inasmuch as the references disclose a unitary bent rail and separate bottom and 
vertical rails as art recognized equivalents, it would have been obvious to one of 
ordinary skill in the exercise art to substitute one for the other. In re Fout . 675 F.2d 297, 
301, 213 USPQ 532, 536 (CCPA 1982). 

As to claim 10, Doublet discloses a rail barricade wherein the bottom rail 6 is 
secured to the second vertical rail 3 by a weld bead (column 3 lines 66-68,. Figure 1). 
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As to claim 11, Doublet discloses a rail barricade wherein each of the plurality of 
vertical spokes are attached to the top rail and the bottom rail by a weld. 

As to claim 13, Doublet discloses a rail barricade including a second rail 
barricade, and the two hooks 15,16 secure the second rail barricade to the rail barricade 
(Figure 2). 

As to claim 14, Doublet discloses a rail barricade wherein the second rail 
barricade is pivoted approximately 30° relative to rail barricade to attach the second rail 
barricade to the rail barricade and to remove the second rail barricade from the rail 
barricade (Figure 3b). 

As to claims 17 and 18, Doublet discloses a method of forming a rail barricade 
comprising the steps of: 

attaching a first foot 8 to a frame; 

attaching a second foot 9 to the frame; 

inserting a top end of each of a plurality of vertical spokes 7 into one of a plurality 
of top holes (inherently) of a top rail 5 of the frame; 

inserting a bottom end of each of the plurality of vertical spokes into one of a 
plurality of bottom holes (inherently) of a bottom rail 6 of the frame; 

securing a first end and a second end of the bottom rail to a first vertical rail 4 
and a second vertical rail 3 of the frame, respectively: and 

securing two hooks 15,16 to the first vertical rail of the frame, each of the two 
hooks including an opening, and each opening is located on a common side (left side) 
of the rail barricade (Figures 1 and 2). 
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Doublet fails to disclose a method comprising the steps of pivotally attaching a 
first foot to a frame; and pivotally attaching a second foot to the frame. 

Bilby et al. teach a method of forming a rail barricade comprising the steps of 
pivotally attaching a first foot 24 to a frame; and pivotally attaching a second foot 26 to 
the frame; wherein the first foot and the second foot are pivotal approximately 90° 
between a use position and a storage position; the pivotal attachment of each foot to the 
frame providing for easy storage and transportation of the rail barricade, the pivotal 
attachment enabling rail barricades to be stacked (column 3 lines 38-47, Figure 1). 
Accordingly it would have been obvious to one having ordinary skill in the art at the time 
the invention was made to modify a method as disclosed by Doublet to have pivotal 
attachment of each foot to the frame as taught by Bilby et al. in order to provide for easy 
storage and transportation of the rail barricade. 

As to claim 19, Doublet discloses a method wherein the step of securing includes 
welding (column 3 lines 66-68). 

As to claim 20, Doublet discloses a rail barricade wherein the frame is integrated 
into a single piece (Figure 1). 

As to claim 21 , Doublet discloses a rail barricade wherein a second rail barricade 
is receivable in the opening of each of the two hooks 15,16 (Figure 2). 

As to claim 22, Doublet discloses a rail barricade wherein the second rail 
barricade is pivoted about a longitudinal axis of a vertical rail of the second rail 
barricade to attach the second rail barricade to the rail barricade, the vertical rail of the 
second rail barricade is inserted into the opening of each of the two hooks 15,16 of the 
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rail barricade, and the second rail barricade is pivoted in a reverse direction to secure 
the second rail barricade to the rail barricade (Figure 3b). 

As to claim 23, Doublet discloses a rail barricade wherein the second rail 
barricade is pivoted approximately 30° relative to the rail barricade (Figure 3b). 

As to claim 24, Doublet discloses a rail barricade wherein each of the plurality of 
vertical spokes 7 has a substantially circular cross-section (Figure 1). 

As to claim 26, Doublet discloses a rail barricade wherein the first foot 8 is 
substantially U-shaped (Figure 1). 

Doublet fails to disclose a rail barricade wherein the second foot is substantially 
U-shaped. The applicant is reminded that a change in the shape of a prior art device is 
a design consideration within the skill of the art. In re Dailev , 357 F.2d 669, 149 USPQ 
47 (CCPA 1966). Accordingly, it would have been obvious to one having ordinary skill 
in the art at the time the invention was made to modify a rail barricade as disclosed by 
Doublet to have a second foot having a U-shape as such practice is a design 
consideration within the skill of the art. 

As to claim 27, Doublet discloses a rail barricade wherein the first vertical rail 4 
includes a first bottom and the second vertical rail 3 includes a second bottom and the 
first foot 8 is attached to the first bottom (via rail 6) of the first vertical rail and the 
second foot 9 is attached to the second bottom of the second vertical rail (Figure 1 ). 

As to claim 28, Doublet discloses a rail barricade wherein the second rail 
barricade includes a vertical rail having a longitudinal axis, and the second rail barricade 
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is pivoted about the longitudinal axis of the vertical rail of the second rail barricade 
(Figure 3b). 

As to claim 32, Doublet discloses a method including the step of attaching a 
second rail barricade to the rail barricade and the step of attaching includes pivoting the 
second rail barricade in a first direction about a longitudinal axis of a vertical rail of the 
second rail barricade, inserting the vertical rail of the second rail barricade in the . 
opening of each of the two hooks 15,16 and pivoting the second rail barricade in an 
opposing direction about the longitudinal axis (Figure 3b). 

As to claim 33, Doublet discloses a method where the second rail barricade is 
pivoted approximately 30° (Figure 3b). 

7. Claims 25 and 31 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Doublet in view of Bilby et al. as applied to claims 24 and 17 above, and further in 
view of Lauzier. 

As to claim 25, Doublet in view of Bilby et al. fails to disclose a rail barricade 
wherein each of the plurality of vertical spokes includes an end having a flat portion. 

Lauzier teaches a rail barricade wherein each of a plurality of vertical spokes 3 
includes an end having a flat portion 6; the flat portion of each vertical spoke providing 
for a secure, non-roatable hold of the spoke within a corresponding rail (column 2 lines 
61-65, Figure 1). Accordingly, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify a rail barricade as disclosed by 
Doublet to have vertical spokes each having a flat portion as taught by Lauzier in order 
to provide for a secure, non-rotatable hold of the spoke within a corresponding rail. 
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As to claim 31 , Doublet in view of Bilby et al. fails to disclose a method including 
the steps of preventing rotation of each of the plurality of vertical spokes relative to the 
top rail and the bottom rail, and each of the plurality of vertical spokes have a 
substantially circular cross-section and an end with a flat portion that engages a flat 
surface in one of the plurality of top holes and the plurality of bottom holes. 

Lauzier teaches a method including the steps of preventing rotation of each of 
the plurality of vertical spokes 3 relative to a top rail 1 and the bottom rail 2, and each of 
the plurality of vertical spokes have a substantially circular cross-section and an end 
with a flat portion 6 that engages a flat surface 5 in one of the plurality of top holes and 
the plurality of bottom holes; the flat portion of each vertical spoke providing for a 
secure, non-roatable hold of the spoke within a corresponding rail (column 2 lines 61- 
65, Figure 1). Accordingly, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify a method as disclosed by Doublet 
to have vertical spokes each having a flat portion as taught by Lauzier in order to 
provide for a secure, non-rotatable hold of the spoke within a corresponding rail. 

Allowable Subject Matter 

8. Claim 6 is objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

9. The following is a statement of reasons for the indication of allowable subject 
matter: 
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As to claim 6, Doublet in view of Bilby et al. discloses the claimed rail barricade 
with the exception of including tubes each having a vertical slit and a hole, and one of 
the tubes is positioned between the vertical stem of the first foot and the first vertical rail 
and one of the tubes is position between the vertical stem of the second foot and the 
second vertical rail. 

It would not have been obvious to one having ordinary skill in the art at the time 
the invention was made to modify a rail barricade as disclosed by Doublet in view of 
Bilby et al. to have the above mentioned elements as the prior art neither teaches nor 
suggest such modifications. 

Response to Arguments 

10. Applicant's arguments with respect to claims 1-19 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to the 
applicant's disclosure. The following patents show the state of the art with respect to 
rail barricades: 

Doublet (US 4,647,016) is cited for pertaining to barricades comprising a frame 
and hooks. 

De Guise (US 6,053,480) is cited for pertaining to barricades comprising spokes 
having a circular cross-section and a flat portion. 

1 1 . Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael P. Ferguson whose telephone number is 
(703)308-8591. The examiner can normally be reached on M-F (7:30-4:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel P. Stodola can be reached on (703)308-2686. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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